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Contracts, Municipal Bonds, Assessments, Actions and Liabilities, Municipal Warrants. 
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OBSOLETENESS OF THE REASON FOR 
JURISDICTION BASED ON DIVERSITY 
OF CITIZENSHIP AND ITS DISTUR- 
BANCE OF HARMONY AMONG COURTS. 





The professional, judicial and congress- 
ional mind is more or less interested at 
this time in perfecting federal procedure 
With this an altruistic hope is voiced that 
the model aimed at will stand for the 
states 

“By day a cloud, by night a pillar of fire.” 

‘lo us it seems that examples appealing 
most strongly for emulation are in deeds 
performed by those upon whom the duty 
of performance rests. When by arbitrary 
power another is appointed to wrest that 
duty from appropriate hands, there is pre- 
sumption of injury in the doing of what 
is transferred and to the true dignity of 
performance. 

If it be true, as said by Marshall, Story, 
Campbell, Miller, Bradley and Brewer, 
that federal jurisdiction based on diversity 
of citizenship is anomalous and only per- 
mitted because of the fear of sectional prej- 
udice, must it be confessed, that this an- 
omaly shall continue? 

Nowhere may we look with more assur- 
ance of finding that this country is one and 
indivisible and that state lines are arbirary 
divisions in the administration of justice, 
than to decisions by the courts, where this 
anomaly finds exemplification. 

Do we need an asylum—a sort of 
benefit of clergy—in this day and genera- 
tion, to which non-residents and aliens 
may resort for justice, because the 
tribunals of ordinary jurisdiction may be 
swayed by passion and prejudice against 
the “stranger within its gates?” And, if 
we do not, do the lawyers, judges and 
members of Congress, interested in federal 
procedure wish to mar the artistic excel- 





lence of their work by leaving a wart on 
its face? 


But there is more involved in this than 
a mere question of artistic finish. If a 
thing is out of place in the law, it is 
2s bad as being out of place in anything 
else. It obscures; it confuses; it is a pre- 
sumptive breeder of trouble. It. conflicts 
with all theory of the useful and beautiful. 
It is a confession of failure to attain an 
ideal. 


In this instance it is still worse. It in- 
terferes with justice, that is either satis- 
factory to its own citizens or which they 
have the same laudable ambition to make 
satisfactory as those who produce the in- 
terference, It has a tendency, also, to make 
them less appreciate the excellence of those 
who are striving after the model we have 
spoken of. There is ever “a fly in the 
ointment” of their achievement. 


These wise men in federal judicial ad- 
ministration perpetuate a sort of “holier- 
than-thou” admonition to those, who at 
least wish to be credited with as good in- 
tentions as they. And when they know that 
their admonishers ought to know that there 
is no reason for their assumption of su- 
periority in this regard, there is less lee- 
way, so to speak, for the entente cordiale, 
which ought to exist between co-workers 
to the same end. 


But there is more in this matter than 
already said. The federal perfecters of 
jurisdiction and procedure, by this archaic, 
worn-out excuse for jurisdiction in divers- 
ity of citizenship, show themselves reac- 
tionaries, while assuming to be progressive. 
They claim to be teachers, while they prove 
they are unable to unlearn. They are in 
the midst of conditions, which, with their 
interrelations, make citizens of different 
states closer to each other than were resi- 
dents of different counties when the con- 
stitution was written. And yet they fly in 
the face of these conditions. 

To the outside world they help to pro- 
mulgate what is not true. They advertise, 
in effect, that the sovereign constituents of 








406 


CENTRAL LAW JOURNAL. 





No. 23 








this enlightened nation may not be able, or 
may not desire, to mete out to others the 
same measure of justice they give to their 
own. It is time, we think, that the nation 
should at least be willing to test the truth 
of this accusation. For any of us to harbor 


a suspicion of its truth, invites an alien to” 


assert that it is true. 


But outside of pride or sentiment, this 
barnacle on jurisprudence should be 
scraped off, because it has ever been more 
harmful than useful. It has been a dis- 
turber. It has made laws for states which 
their courts could not with respect for 
their own dignity recognize. It has caused 
the federal courts to act upon the theory 
that it was more consistent with their own 
dignity to follow their own reasoning as 
to what are the laws of a state, than to 
permit its constituted tribunals to say. Thus 
they have invited the non-resident and the 
alien to flee to it for refuge, or stay away, 
if the suspected state court may be ex- 
pected to treat them more kindly. 


In this way a state court is the non- 
resident’s or alien’s jurisdiction by suffer- 
ance, for to him there are either of two 
laws and to the resident but one law. A 
system, which is founded on a pretense of 
fact no longer existing, if it ever did exist, 
and produces results of this kind, is a blot. 
Those, who insist on its maintenance, have 
a handicap when they commend any feature 
thereof to others. 


But suppose it be said, that the fact that 
there is so much litigation in federal courts 
depending on diversity of citizenship is 
practical refutation of all that we have said. 
As we said above, the federal courts in 
many things administer different law to a 
controversy from what the state courts do. 
But, if the state courts act impartially, 
there is no constitutional reason for resort 
to federal courts. Nevertheless this is the 
practical reason for much of this litigation 
pending in the latter courts. One of the 
parties is favored as no resident can be. 


Another reason too commonly believed 
to exist is, that the federal court is more 





convenient to the non-resident or alien, or 
is more inconvenient to the resident, Thus 
the non-resident or alien may wield a two- 
edged sword, and dictate terms because of 
his advantage in position. Yet this ad- 
vantage was not intended by the constitu- 
tional clause. 


To indicate how probable it is, that the 
above reasons account for practically all of 
the litigation, in which federal courts exer- 
cise jurisdiction by reason of diversity of 
citizenship, we venture to assert that nine- 
tenths of it is where a corporation is plain- 
tiff or defendant or where there are cor- 
porations on both sides. 

Let us not be understood as saying that, 
if there is local prejudice in a state court 
which would prevent a foreign corporation, 
as such, from obtaining a fair and impar- 
tial trial, it ought to be denied the right to 
have its controversy removed to a federal 
court. 

What we do say, however, is that it is 
absurd to allege that a foreign corporation 
would be treated any differently by judge 
or jury in a state court than would a do- 
mestic corporation, There may be a differ- 
ence—it has often been claimed there is— 
in the way a jury may treat a corporation 
and an individual. But the wildest, or, per- 
haps, we might say the most discriminat- 
ing, fancy has hardly supposed juries dis- 
tinguishing between foreign and domestic 
corporations, Whatever prejudice there 
may be against corporations is as prevalent 
among juries in federal, as in state, courts. 

If Congress will stop pointing “an accus- 
ing finger” at its constituents in this matter 
—especially as so to do is ridiculous—it will 
do much to raise federal courts to a dignity 
every one will, without envy, rejoice in 
their possessing, At the same time, it will 
greatly assist in more clearly defining, to 
the general apprehension of the people, the 
strict lines between federal control and state 
autonomy. Friction, so often unseemly, be- 
tween federal and state courts would disap- 
pear, and the Supreme Court would be the 
single arbiter to affect state courts and pre- 
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serve the constitutional rhythm our fore- 
fathers intended, 

This government is great enough and 
progress is bringing to the fore enough of 
litigation to demand the undivided attention 
of the federal judiciary. The states, too, 
are great enough and the complexities in 
new conditions are variant enough for the 
jurisprudence of each to have its conclusive 
exponent. And their judges and their peo- 
ple are honest enough and enlightened 
enough to do the same justice to all. 

Sectional prejudice were better prevented, 
if federal law would stop imagining it to 
exist. Otherwise, people may begin to think 
that federal power seeks a pretext for in- 
terference with state jurisdiction, 








NOTES OF IMPORTANT DECISIONS 


ACCIDENT INSURANCE—DOU BLE IN- 
DEMNITY FOR INJURY IN A TAXICAB.— 
The rule of construction in favor of an as- 
sured seems to us to have been app.ied in an 
exceedingly liberal way by the Supreme Court 
ot Pennsylvania in the case of 
Casualty Co. of America, 81 Atl. 212. 

The clause for double indemnity read as 
“If those injuries are received while 
riding as a passesger in or on a public con- 
provided for passenger service, and 


follows: 


veyance, 
propellea by steam, compressed air, gasoline, 
naphtha, electricity or cable, including passen- 
ger elevators, or while in a burning building, 
the amounts payable shall be 
doubled.” 

That clause gives the idea, particularly in its 
reference to “cable” and “passenger elevators” 
that it is considering conveyance other than 
in or on a vehicle on a street or highway, and 
by its failure to include horse cars there is 
merely recognition of the fact that such a 
means of locomotion is obsolete. Reference to 
“passenger elevators” exhibits the mind of the 
insurer as being that these would be excluded, 
though they might be propelled by either of 
the agencies mentioned, unless_ specifically 
mentioned. Therefore, it was not in the mind 
of the insurer that every public conveyance 
operated by these agencies was to be included. 

But the court said that because a taxicab 


otherwise 


Primrose vy. 





was for public hire and anybody at all could 
hire one that had the price, and it was for 
“passenger service,” it was embraced in the 
policy. There is reasonably no difference in 
the relation of a passenger in a taxicab to a 
chauffeur and a passenger in a cab drawn 
by horses to their driver, and there exists a 
reason, suggested above, for not including 
street cars drawn by horses. Cabs drawn by 
horses are still in plentiful evidence, while 
horse cars are rarely if ever seen. 

We notice that two members of the court 
dissent, and to our mind they better apply the 
proposition in tne majority opinion that: “A 
contract of insurance must have a reasonable 
interpretation, such as was probably in the 
contemplation of the parties when it was 
made,” than the majority do. It does not seem 
to us that “the words of the policy are, with- 
out violence’ ‘susceptible of two _ interpreta- 
tions.” The decision, it is true, has the letter 
of the contract in its favor, but that is all. 





CONSTITUTIONAL LAW—IS 
PLE’S POWER BY CONSTITUTIONAL 
AMENDMENT UNLIMITED?—In these days 
of majority sovereignty (some people call it 
“popular” sovereignty), it is said so often that 
the “peepul” can do anything they please when 
they piease, and as often as they please, that 
evei courts are beginning to believe it. While 


THE PEO- 


we are not reactionary or ultra conservative on 
matters of popular reform, we are constrained 
to believe tnat the pendulum often goes too far 
and must necessarily return to a proper equi- 
librium. 

In our many contributions on the subject of 
initiative, referendum and recall, which so 
many of our readers have been kind enough to 
say are above comparison with any other series 
of articles on these questions, we have sought 
to point out that the Federal Constitution ‘\s 
and must be a bar to every unwise use of the 
power of constitutional amendment. 

Now comes our esteemed contributor, Judge 
T. E. Sherwood, for thirty years judge of the 
Supreme Court of Missouri, and now residing 
at Long Beach, Cal., and calls our attention to 
the case of Clark v. Hammond, 134 Ga. 792, 
as indicating a very extraordinary use of the 
power of constitutional amendment. 

In that case it appeared that the Supreme 
Court of Georgia had declared unconstitution- 
al an act of: the legislature, authorizing coun- 
ties to supplement the salaries paid by the 
state to certain judges of the superior court. 
A constitutional amendment was then proposed 
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(Georgia Laws, 1910, p. 42), and ratified by the 
people, validating the act declared void by the 
Supreme Court, not only from date of ratifica- 
tion of the amendment, but from date of the 
original act, thus reversing the Supreme Court 
and declaring the original act of the legisla- 
ture valid ab initio. 

Commenting on this decision, Judge Sher- 
wood says: “According to Cooley, it would 
seem that the people were cutting a pretty wide 
swath! Were I in control of one of those 
counties, I should pay no attention either to 
the amendment or to the court’s decision there- 
on, and, when mandamused, would refuse to 
obey and take the case up by habeas corpus, 
with great confidence, to the Supreme Court 
of the United States. The authorities I cite in 
my article of September 8 (73 Cent. L. J. 167) 
abundantly establish, it seems to me, that con- 
stitutional amendments cannot overrule the de- 
cisions of courts, nor destroy vested rights. 
If they can, then the section forbidding bills 
of attainder and the Fourteenth Amendment, 
requiring due process of law, have been or- 
dained in vain. A. H.R. 





WORKMEN'S COMPENSATION ACT— 
ABOLISHING DEFENSE OF CONTRIBU- 
TORY NEGLIGENCE AND ASSUMPTION OF 
RISK.—With some pleasure we follow up our 
editorial in 73 Cent. L. J. 887, commending 
Washington Supreme Court’s decision uphold- 
constitutionality of the Workmen’s 
refer- 


ing the 
Compensation Act of that State, by 
ence to an opinion by justices of the Supreme 
Judicial Court of Massachusetts. In re Opinion 
of Justices, 96 N. E. 308. 

This opinion advises the state senate of 
Massachusetts that the House Bill, proposing 
a Workmen’s Compensation Act, before it for 
consideration, is constitutional, the justices 
placing themselves, as we gather, in square 
opposition to New-Court of Appeals. , 


The Massachusetts court holds that: “The 
rules of law relating to contributory negli- 
gence and assumption of risk and the effect 
of negligence by a fellow servant were estab- 
lished by the courts, not by the constitution, 
and the legislature may change them or do 
away with them altogether as defenses (as it 
has to some extent done in the Employers’ 
Liability Act) as in its wisdom in the exercise 
of powers intrusted to it by the constitution it 
deems will be best for the ‘good and welfare of 
this commonwealth.’ See Missouri Pacific Ry. 





vy. Mackey, 127 U. S. 205; Minnesota Iron Co. 
v. Kline, 199 U. S. 159.” 

On this simple proposition it ought to be 
within the power of any legislature to enact a 
reasonably adequate compensation act, and by 
all means care ought to be observed, that the 
cardinal purpose should not be endangered 
by incorporating doubtful provisions, unless, at 
least, they be included in such a way as to be 
separate and the intent be made clear that 
the law was intended to stand, whether they 
be preserved or not. 

The opinion makes reference to Ives v. South 
Buffalo Railway, 201 N. Y. 271, 94 N. E. 431, 
and expresses nonconcurrence with the view 
taken by New York Court of Appeals. 








PERPEFUATING CONCLUSIVE 
PROOF OF TITLE BY DESCENT. 
There is a very large class of people in 

the possession of property who are recog- 

nized by the law as the true owners, yet 
have no record title to their land, and, so 
far as I am aware, are unable to obtain 

any record title. I refer to the heirs of a 

deceased person. 

Is it not possible and very desirable to 
provide some method of ascertaining in a 
judicial proceeding, binding and conclusive 
upon the world, who are the heirs of a 
deceased person? 

The American people are perhaps the 
greatest buyers of land in the world. We 
have practically no entailed estates, and 
our courts have held that an absolute pro- 
hibition against alienation of land is void. 
The policy of our law is to facilitate the 
transfer of the ownership of real estate, 
and with us a large item entering into the 
market value of real estate is the fact that 
the title is free from doubt, does not depend 
upon the uncertain ora] testimony of wit- 
nesses, and may be proved by documents of 
record. ‘When a title can be proved en- 
tirely by documents of record, it is usually 
accepted by an investor for the reason he 
knows that he will have no trouble in in- 
ducing another investor to accept the title; 
in other words, buyers demand and are 
entitled to receive a “marketable title,” and 
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cannot be compelled to consummate the 
purchase of real estate the title to which 
is not “marketable.” It is the policy of 
our modern laws to protect the bona fide 
purchaser of real estate, and to afford a 
facility of proving title by public records, 
and thereby make title “marketable.” 

The modern business world demands 
simplicity in legal documents, and we never 
see now such deeds as were used in the 
days of Blackstone. The business world 
demands facility of proving the various 
muniments of title, and in response the law 
provided our simple acknowledgments to 
registration laws, 
thereby making conveyances self-proving 
without the necessity of depending upon 
the uncertain oral testimony of witnesses 
who may die, meye away or forget the 


conveyances and our 


transaction. 

But while our laws have made adequate 
provision for the easy proof of convey- 
ances, yet no state, so far as I have been 
able to ascertain, has as yet provided any 
simple and inexpensive method of perpetrat- 
ing conclusive proof of title by descent. 

Judge Story says: “The descent and 
heirship of real estate are exclusively gov- 
erned by the law of the country within 
which it is actually situate. No person can 
take, except those who are recognized as 
legitimate heirs by the laws of the country, 
and they take in the proportion and in the 
order which those laws prescribe.’”? 

The business world is not concerned as 
to how the states may differ in prescribing 
who shall take as heirs upon the death of a 
person, but it does now demand the estab- 
lishment of some simple and inexpensive 
method of establishing permanently the 
proof necessary to establish title by in- 
heritance. The generally accepted view of 
the courts is that as a title by inheritance 
depends principally upon the oral testimony 
of witnesses, who may die, or move away, 
such a title is not marketable.” 

Now, as the great majority of people die 
without leaving wills, the title of a large 


(1) 45 Ala., page 412. 
(2) 23 N. E. 1115. v- 





quantity of land is consequently being 
cnanged every year from marketable to 
unmarketable. 


The average person thinks there should 
be no trouble about establishing inheritance, 
He says: “Why, my father died and I am 
his only heir,” and he is surprised that the 
business world does not accept his mere 
statement. He fails to realize that he, him- 
self, will some day die, and that perhaps 
there may be no living person who will 
know the facts, and that when the pur- 
chaser from the heir tries to sell the prop- 
erty he is confronted with a prudent sub- 
purchaser who will not accept a statement 
by the original purchaser that the heir told 
him he was the only heir. 


Every lawyer realizes the difficulty of es- 
tablishing by oral testimony the heirship 
of a person fifty, twenty-five or even ten 
years ago. Many an action of ejectment 
has been won or lost by the inability to 
produce legal evidence of an inheritance 
which undoubtedly existed, yet could not 
be established because the witness had died 
or moved away. 

A fundamental rule of evidence in the 
American courts is that hearsay evidence is 
inadmissible, yet from the necessity of the 
case this rule is not strictly applied in prov- 
ing pedigree. It may be shown by the 
declarations of deceased persons who were 
in law related by blood or marriage to the 
family in question, or in other words, the 
idle gossip of. persons now deceased, who 
need not have had personal knowledge of 
the facts, may have great weight in proving 
relationship, and thereby ownership of land. 
Inscriptions on tombstones, engravings on 
rings, inscriptions on family portraits, 
charts or pedigrees, entries in the family 
Bible, when properly identified, may be 
introduced in evidence to establish inher- 
itance and thereby affect the title to land. 

The old common law rules of evidence 
recognized the difficulty in proving inher- 
itance, and as a matter of necessity permit- 
ted the use of a certain kind of hearsay 
evidence, which is always open to suspicion 
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in that it may be too easily fabricated, too 
easily destroyed, and there is not assurance 
that it will be believed by a judge and jury. 


Is it any wonder that the modern in- 
vestor believes title by inheritance very un- 
satisfactory, and hesitates to buy when the 
title does not depend upon permanent rec- 
ords, but depends upon family tradition as 
handed down by word of mouth, or depends 
upon a family ring which may become lost, 
or upon family portraits, which, in the 
course of time, will be consigned to the 
trash heap? 

When a man dies without leaving a will, 
he leaves his property to those whom the 
state has designated should receive the prop- 
erty. The state may change the statute of 
descents, and it was formerly the law in 
most of the states that aliens, even though 
they be children of the deceased, could not 
inherit the land. So it may be said that 
whoever takes property by inheritance, 
takes it by virtue of the generosity of the 
government? It is the policy of all of our 
states to confer this generosity upon the 
near relatives of the deceased, and the 
states do not require any judicial proceed- 
ings upon the part of the heirs in order to 
establish their claims as against the state. 
Nor have any of the states attempted to 
provide any conclusive proceedings to es- 
tablish against the entire world who are the 
recipients of the state’s generosity. When 
a will is propounded for probate by a de- 
visee, the proceeding becomes not merely 
a contest between the devisee and heir, but 
a proceeding in rem against the entire world, 
and when admitted to probate is binding 
upon persons who were not parties to the 
proceedings, unless it be contested within a 
limited time allowed by the statutes of the 
various states, and at the expiration of this 
time it can never be disputed in court that 
the devisee acquired the estate which was 
devised to him by the testator, What the 
business world demands is some legal pro- 
ceeding to determine for all time and against 
all persons who are the heirs of the de- 
ceased person. No one can deny that a 
title depending upon the solemn decree of a 





court is received with more favor than one 
depending* upon the dim_ recollections, 
imaginations or inventions of anile gossips. 
It is to the interest of the heirs that some 
conclusive method of establishing inher- 
itance be adopted by the states, making 
such decree conclusive in all courts and 
against all persons, in collateral proceed- 
ings and providing that after the lapse of a 
certain time from the rendition of the de- 
cree it cannot be directly assailed. Such is 
now the law relative to the devisee who 
receives land under a will by virtue of 
the generosity of the state. Why should 
not the heir be equally favored? Such a 
proceeding need not be made compulsory. 
If the heir desires to have his title depend 
upon wedding rings, family bibles, family 
portraits, family gossip. and tombstones, 
then still afford him that privilege; but af- 
ford the prudent man some method by 
which he may avail himself, if he desires, 
of conclusively perpetuating in some court, 
against all the world, his right to the in- 
heritance. Such a statute was passed re- 
cently by the Alabama Senate, but failed 
of passage in the House, 

A few of the states, in an effort to ameli- 
orate the difficulties connected with the 
transfer of ownership of land, have been 
experimenting with the so-called “Torrens 
System,” but the results thus far have not 
convinced the American business man that 
this system possesses all the virtues claimed 
for it by its advocates. .This system, :in 
an effort to overcome the difficulty in estab- 
lishing inheritance, has attempted to cut 
the Gordian knot by abolishing the rights 
of the heirs to the land, and provides that 
land shall, upon the death of the owner, 
go to the personal representatives of the 
deceased in like manner as personal estate, 
whether the owner dies testate or intestate, 
except that the rule of division to be made 
by the administrator shall be the same as 
in the descent of real property, and it is 


(3) To use the language of Mr. Justice 
Grier of the Supreme Court of the United States 
in the case of Gaines v. Hennen, 24 Howasd, 


553. 
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made the duty of the personal represent- 
ative to institute legal proceedings to estab- 
lish proof of heirship, which decree is 
made conclusive evidence in favor of all 
persons thereafter dealing with the land 
that the persons therein named as the only 
heirs at law of the deceased owner are such 
heirs. 

Several of the states have statutes pre- 
scribing a method of obtaining prima facie 
evidence of inheritance, but none, so far 
as I am aware, has yet established a conclu- 
sive proceeding in rem similar to the pro- 
bate of wills, so as to make the title pur- 
chased from an heir “A Safe Title.” 

Epw. W. Fairu. 

Mobile, Ala. 








THE PURE FOOD LAW v. THE 
TRADE-MARK LAW. 


Prior to the passage of the National 
Pure Food and Drugs Act in 1906, the idea 
prevailed among many owners of trade- 
marks, and even among many conservative 
trade-mark lawyers, that there was little 
advantage to be derived from a registration 
of trade-marks under the Federal Trade- 
Mark Law—so little, in fact, that the disad- 
vantages sometimes resulting from such 
registrations caused a great number of well- 
known trade-marks to fail to enter their 
appearance in the Patent Office at Wash- 
It was no uncommon thing to 
hear the trade-mark law spoken of with 
more or less contempt, by the owners of 
trade-marks, who had tried out the valid- 
ity of their marks in the courts, or who 
from the long use of such marks without 


ington. 


encountering infringers had come to feel 
that they needed no other protection than 
that afforded by the common law. 

Nor, so far as I have been able to dis- 
cover has there been any material change 
since the passage of the Pure Food Law 
in the popular view which I have just re- 
ferred to as having been previously enter- 
tained, with reference to the advantages to 





be derived from the registration of trade- 
marks under the Trade-Mark Law. But in 
so far as trade-marks for food products are 
concerned such a view is altogether wrong. 

As to such products there is now in the 
registration of the trade-names under which 
they are sold a decided advantage, which 
seems to have escaped trade-mark owners 
and lawyers as well. This advantage it is 
my purpose in this article briefly to point 
out. 

That this advantage is not generally rec- 
ognized, if recognized at all, is quite ap- 
parent from the statements we so often see 
made in the law journals, and occasionally 
in the opinions of the courts, to the effect 
that all trade-marks are subject to the Pure 
Food Law. For example, it was recently 
stated by a popular law publication that 
“all trade-marks, whether registered in the 
United States Patent Office or not, and 
whether newly adopted, or of great antiqui- 
ty and wide currency, are amenable to 
the Pure Food Law.” Thus broadly stated 
the assertion is not correct. And the re- 
spect in which it is not correct is clear 
enough when the two laws are examined 
together. 


The Pure Food Law (Section 8) dis- 
tinctly says that an article of food which 
does not contain any added poisonous or 
deleterious ingredient, shall not be deemed 
to be adulterated or misbranded, if, in case 
it is a mixture or compound, it is known 
under its own distinctive name, and not 
an imitation of or offered for sale under the 
distinctive name of another article, provid- 
ed the name be accompanied on the same 
label or brand with a statement of the 
place where said article has been manufac- 
tured or produced. 

Now, my proposition is, that “the distinc- 
tive name” referred to in this section of 
the Pure Food Law, while it may be broad- 
er, certainly cannot be narrower than tke 
name which is admitted to registration, un- 
der the Trade-Mark Law, as a technical 
trade-mark; in short, that the “distinctive 
name” of the Pure Food Law, and the 
registered trade-name cf the Trade-Mark 








412 


CENTRAL LAW JOURNAL. 





No. 23 








Law are, to all intents end purposes, one 
and the same thir.g in the eyes of the fed- 
eral government ; and, therefore, that when- 
ever a manufacturer of a food product is 
prosecuted under the Pure Food Law, upon 
the ground of an adulteration or misbrand- 
ing of his product, if he can show that 
his article is made and sold under a regis- 
tered trade-name, and that it does not con- 
tain any added poisonous or deleterious 
ingredient, he has a complete defense. 

But it may be asked, wouid not such a 
manufacturer have just as good a defense 
if he could show that his food product was 
being made and sold under an unregistered 
trade-name, recognized as valid under the 
common law? Undoubtedly so. 


But the difference is that in the latter 
case the defendant would be forced to es- 
tablish the validity of his trade-mark under 
the common law, as fully and clearly as he 
would in a civil suit for infringement: 
whereas, in the former case, he would be 
compelled to go no further than to show 
the registration of his mark in the Patent 
Office. 

At first blush this statement may seem a 
little startling; but [I believe it will bear 
the closest investigation. Let us see. 

Of course, it is fundamental that regis- 
tration in the patent office under the Trade- 
Mark Law, confers on the owner of a 
trade-mark no greater or higher rights in 
the mark as property, than he already had 
under the common law. But it is equally 
fundamental, I take it, that when the gov- 
ernment has inspected, passed on, and ad- 
mitted to registration a trade-mark under 
the Trade-Mark Law, it cannot immediate- 
ly face about and prosecute the registrant 
for using this mark under the Pure Food 
Law ; provided, of course, as already point- 
ed out. the article to which the mark is af- 
fixed does not contain any added poisonous 
or deleterious ingredient. 

It is a matter of common knowledge that 
the government, since the passage of the 
Pure Food Law, has grown more circum- 
spect in.admitting trade-marks to registra- 
tion; and the avowed purpose of this 





greater care that is being exercised is to 
assist in making the Pure Food Law more 
effective, by preventing dishonest manu- 
facturers from taking advantage of the 
provision in the latter law which exempts 
them from prosecution, if their articles bear 
“distinctive names” and do not contain any 
added poisonous or deleterious ingredients. 
So it follows, that whenever a mark is ad- 
mitted to registration, especially under this 
new order of things, no matter what the 
courts might think of the mark as a valid 
technical trade-mark under the common 
law, the government has practically saic 
with reference to such mark: “In admit- 
ting this mark to registration, if there was 
ever any doubt about its validity as a valid 
trade-mark, that doubt has been removed, 
in our minds, at least, and we accord the 
mark our approval as a valid trade-mark 
or distinctive name; and having so recog- 
nized it under the one law, we are estopped 
to deny its validity under the other.” 


It would seem to be a strange anomaly 
that would permit the government, in a 
prosecution under the Pure Food Law to 
question the “distinctive name” of an ar- 
ticle, when that very name had been pre- 
viously recognized by the same authority 
as the distinctive name or trade-name of 
this article, when it was admitted to regis- 
tration in the patent office. 


It is not to be supposed the two laws 
are conflicting. Nor are they. They are 
easily reconciled and brought into harmoni- 
ous relationship, when the view is once 
adopted that the trade-name which has 
been admitted to registration under the 
Trade-Mark Law is necessarily embraced 
in the “distinctive name” contemplated in 
the exception set out in the Pure Food 
Law. And this being so, whenever a de- 
fendant has shown he is selling his food 
product under a name that has been regis- 
tered as a trade-mark, under the Trade- 
Mark Law, this fact will be conclusive as 
against the government that he is selling 
under the “distinctive name” provided for 
in the Pure Food Law. In such case it 
would be absurd for the government to 
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charge a manufacturer with adulterating 
or misbranding his article because he sells 
it under his registered trade-name, no mat- 
ter whether that name is misleading or not, 
and no matter whether the article is harm- 
lessly adulterated or not. 

So it is that reputable manufacturers of 
food products, for which they claim a dis- 
tinctive name or trade-mark, if such manu- 
facturers would cut short petty and frive!l- 
ous prosecutions which are not uncommon, 
would do well to register their marks. By 
so doing they would in many instances 
avoid the necessity of having to show the 
validity of such marks under the rules of 
the common law, a thing not always easy 
to do, and often attended with great ex- 
pense. When such manufacturers are 
brought into court for a violation of the 
Pure Food Law, they need but to show that 
their products are sold under trade-names 
that have been previously registered, and 
do not contain any added poisonous or dele- 
terious ingredient, in order to leave the 
prosecution without a leg to stand on. 

Moreover, by the registration of such 
trade-names, it will be readily seen that 
not only can suits against reputable manu- 
facturers in many cases be promptly ter- 
minated, but the institution of such suits 
will be largely discouraged and much un- 
necessary expense and annoyance pre- 
vented. R. H. Wititams, 
Chattanooga, Tenn. 








DIVORCE—DESERTION. 





LAFLAMME v. LAFLAMME. 





Supreme Judicial Court of Massachusetts, 
Worcester, October 17, 1911. 





96 N. E. 62. 





Where the husband visited his wife, where 
She was living after having deserted him, and 
remained for four days, when they cohabited as 


man and wife, there was a complete renewal of 
the marriage relation, and her subsequent re- 


fusal to accompany him to his home would not 

avoid the effect of his condonation. 
SHELDON, J.: We must take it that no 

difficulty arose in this case under the provi- 








sions of R. L. c. 152, §§ 4, 6. The only ques- 
tion is whether upon the findings of the judge 
it ought to be ruled as matter of law that the 
libel cannot be maintained. We are of opinion 
that this ruling properly was made. 

It is true, as was argued in behalf of the 
libelant, that in December, 1909, he had be- 
come entiled to a divorce from his wife on 
the ground of her desertion. Cargill v. Car- 
gill, 1 Sw. & Tr. 235. He did not however 
attempt to avail himself of this right, but 
visited her at the house in which she was 
living, at Milford in this commonwealth, and 
remained there with her for about four days. 
During this period, it is found that “they co- 
habited together as man and wife.” (1) This 
was a complete renewal in all respects of the 
marriage relation between them. It was not 
simply that they occupied the same room and 
bed, although this also was found. According- 
ly we need not consider whether the latter fact 
alone, unexplained, would not import as a 
necessary inference the complete cohabitation 
as man and wife which has been found. The 
wife’s desertion ceased and he again received 
her as his wife when they thus resumed the 
matrimonial relations that had been interrupt- 
ed in 1906 by her desertion. If afterwards, no 
matter how soon, she deserted him anew, this 
was merely a new act of misconduct on her 
part. (2) But it is not barely “utter deser- 
tion for three consecutive years” that is a 
ground for divorce under our statute; the 
three consecutive years must have been “next 
prior to the filing of the libel.” R. L. c. 152, 
§ 1. Here, the parties lived together as hus- 
band and wife in December of 1909, though 
only for four days; and so there was no deser- 
tion for the “three consecutive years next prior 
to the filing of the libel.” For this reason, no 
cause of divorce was shown at the hearing, and 
the ruling made was correct. Gaillard v. Gail- 
lard, 23 Miss. 152. 

It cannot be said that the husband’s con- 
duct in resuming matrimonial relations with 
his wife was merely a condonation or condi- 
tional forgiveness of her prior misconduct; and 
that her subsequent refusal to accompany or 
follow him to his home in Canada was the 
beginning of a new desertion by her (Franklin 
v. Franklin, 190 Mass. 349, 77 N. E. 48, 4 L. R. 
A. [N. S.] 145), which avoided the effect of 
his condonation and so entitled him to rest his 
libel upon her first desertion. If we assume 
that this reasoning otherwise would be cor- 
rect, yet we have not here a case of mere 
condonation, although it doubtless included 
that element. It was voluntary action on the 
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part of the libelant, which by putting an end 
to the earlier desertion made it impossible to 
say that any desertion had continued for the 
statutory period up to the filing of this libel. 
It was an absolute removal of the existing 
cause of divorce, and ‘the fact that it involved 
also a forgiveness of the past wrong that had 
been done cannot diminish its full effect. 

The cases of Danforth v. Danforth, 88 Me. 
120, Atl. 781, 31 L. R. A. 608, 51 Am. St. 
Rep. 380, and Kennedy vy. Kennedy, 87 IIl. 250, 
turned on the fact that in them no complete 
renewal of matrimonial cohabitation was 
found. It is not necessary to consider whether, 
under the same facts, we should be inclined to 
follow those decisions. See Woolfolk v. Wool- 
folk, 96 Ky. 657, 29 S. W. 742; Burk v. Burk, 
21 W. Va. 445; Reed v. Reed, 62 Ark. 611, 37 
S. W. 230; Holmes v. Holmes, 44 Mich. 555, 7 
N. W. 228. 

Under the terms of the reoprt, the libel must 
be dismissed. 

So ordered. 


99 
vo 


Notr.—Condonation of Desertion by Acts of 
Cohabitation.—Courts, it seems to us, treat a 
right of action for divorce too much like a right 
of action arising out of a business transaction, 
when all cases should be affected by the rule 
that the public has the better right to be con- 
sidered in all suits for divorce. It is so easy 
for collusion to accomplish divorce whenever de- 
sired, if any other rule is to govern. The case 
we use seems thus to be decided. It plants it- 
self upon literalness, denying a divorce notwith- 
standing the husband may have been actuated by 
the best of intentions and demonstrating more 
conclusively the willfulness of the wife in her 
desertion. We show here what the cases cited 
indicate, finding no others. The oinion in the 
principal case intimates that Danforth v. Dan- 
forth and Kennedy v. Kennedy, supra, differ in 
their facts from the principal case. In the 
former of these cases the opinion says: “The 
question is this: If a wife deserts her husband 
and remains away from him for three consecu- 
tive years, and during all that time continuously 
and unreasonably refuses to return, will the fact 
that within three years her husband once visited 
her and occupied the same bed with her for 
two or three nights, necessarily interrupt the 
desertion and bar his right to a divorce for that 
reason.” In the principal case the acts claimed 
to be a renewal occurred after the right to sue 
for a divorce accrued; in the Danforth case the 
question was whether the desertion was continu- 
ous within the time of its continuance and before 
it gave right to divorce. 

In the Kennedy case the facts are about the 
same as in the Danforth case. The wife refused 
to go to a new home the husband had prepared 
for her, and was staying with her brother 
where he visited her, presumably to persuade 
her to go with him. He cohabitated with her as 
he had the right, if his purpose was with the 





intention in good faith to persuade her to go 
with him. His want of success, after he held 
himself out in the way a husband should merely 
helped to show her obstinate in her refusal. If 
there was any fault in the cohabitation, it was 
on her part. 


This act on the part of the husband might 
be classed with those called in the case of Mack 
v. Handy, 39 La. Ann. 491, as patience and for- 
bearance on the part of the wife during long 
periods of cruel treatment from her husband, 
while entertaining hopes of his reformation, 
which patience and forbearance were held not 
only not to constitute condonation or recon- 
ciliation, but also to strengthen her cause of 
action. 


In Franklin v. Franklin, supra, it was held that 
refusal by a wife to emigrate with him to this 
country which he desired to do to better his 
condition was ground for divorce. That, however, 
would seem to be a question of mixed law and 
fact, as the Massachusets court admits in saying: 
“We can conceive of a choice of domicile se 
plainly unreasonable and improper,” as to put the 
husband in the wrong for wishing to exercise it. 
In which case the desertion would be his and 
not that of her. ’ 

The case of Reed v. Reed, supra, shows fre- 
quent visits and cohabitation during the statu- 
tory period of desertion and more a friendly 
arrangement, that matters should continue in 
this way—both exercising nuptial rights as freely 
as if they were living in one house. To have 
allowed divorce in such a case would be like 
putting a premium on prostitution. 

The case of Woolfolk v. Woolfolk, supra, is 
not altogether dissimilar to the Reed case. 

In Holmes v. Holmes, supra, the resumption 
of relations began after the statutory period had 
expired, and this resumption consisted in the 
wife moving to his home where he rented a 
house and they lived together for several years 
“but without resuming marital relations, he hav- 
ing always refused to condone the old desertion.” 
The court said: “The idea that a husband can 
receive her back, rent a house and go to house- 
keeping with her, live in that way seven .or 
eight years and exact her unpaid services and 
still treat her all the while as having lost her 
rights by desertion, is too preposterous to bear 
discussion.” 

Burk v. Burk, supra, is much like the Reed 
case and decided in the same way. The opinion 
refers to and condemns the Kennedy case, say- 
ing: “We think it wrong in principle and de- 
cidedly dangerous to good morals in its ten- 
dency.” Then it says further: “There was only 
one instance of cohabitation within two years. 
Here the cohabitation was continuous for more 
than two of the three years required.” 

‘there are not many cases—none that we have 
found outside of those referred to. The prin- 
cipal case is scant in its recital of facts, and not 
materially . distinguishable from the Danforth 
and the Kennedy cases. To our mind, they were 
rightly decided, or may have been according to 
the intent with which the visits and cohabitation 
occurred. The law requires, to make continuous 
desertion good ground for divorce, that the hus- 
band shall in no way connive at or encourage 
its continuity. The deserted spouse ought to 
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show affection, if he or she feels it during the 
period, if opportunity offers, and do what is 
reasonably required to overcome persistent in- 
tent to make the desertion permanent. And so 
it seems to_us, if in good faith there is a visit 
by the deserted spouse and a reasonable hope 
that persuasion may effect a complete renewal of 
matrimonial relations, courts should not make 
these attempts a bar to the right of divorce, Too 
often this plavs into the hands of the guilty 
party. If cohabitation is resorted to when rea- 
sonable hope cannot be indulged as to reconcila- 
tion, that is a different question. 








CORAM NON JUDICE. 


DAMAGE SUIT RUNNERS. 


The Chicago Bar Association has appointed 
a committee to investigate the solicitation of 
business by attorneys. The members of the 
committee are Joseph B. Burtt, Chilton P. Wil- 
son and Delbert A. Clithero. The American Bar 
Association in 1908, the Illinois State Bar As- 
sociation in 1910, and the Chicago Bar Associa- 
tion in June, 1910, adopted the following rules 
of conduct for lawyers: 


“It is unprofessional for a lawyer to vol- 
unteer advice to bring a lawsuit, except in rare 
cases where ties of blood, relationship or trust 
make it his duty to do so. Stirring up strife 
and litigation is not only unprofessional, but it 
is indictable at common law. It is disreputable 
to hunt up defects in titles or other causes of 
action and inform thereof in order to be em- 
ployed to bring suit, or to breed litigation by 
seeking out those with claims for personal in- 
juries or those having any other grounds of 
action in order to secure them as clients, or to 
employ agents or runners for like purposes, or 
to pay or reward, directly or indirectly, those 
who pring or influence the bringing of such 
cases to his office, or to remunerate policemen, 
court or prison officials, physicians, hospital 
attaches or others who may succeed, under the 
guise of giving disinterested friendly advice, 
in influencing the criminal, the sick and the 
injured, the ignorant or others, to seek his pro- 
fessional services. A duty to the public and 
to the profession devolves upon every member 
of the Bar, having knowledge of such prac- 
tices upon the part of any practitioner, im- 
mediately to inform thereof to the end that 
the offender may be disbarred.” 


“We are going to stop lawyers from get- 
ting business by improper means,” said Mr. 
Burtt. “Last year seventy-two cases of mal- 
practice were brought to notice of the associa- 
tion, and sixteen lawyers were disbarred. We 
cannot have straight judges until the stock 
from which they are drawn is clean.” The 
Chicago Bar Association has decided that it is 
unprofessional for a lawyer to volunteer ad- 
vice to bring a lawsuit. Exceptions are recog- 
nized, however, in cases where ties of blood, 





relationship or trust make it a-duty to do/s0. 
Newspaper advertising where lawyers’*seek un- 
due publicity is.-not countenanced by the asso- 
ciation. Lawyers who employ professional “run- 
ners” and “ambulance chasers’ are liable to in- 
quiry and disbarment, if information is given 
to Mr. Burtt of their activities —The National 
Corporation Reporter. 


PLEADING—GENERAL VERDICT ON COUNTS, 
BAD AND GOOD. 


Cantwell v. Harding, 249 Ill. 354, 94 N.- BE. 
488 (April 5, 1911) makes us think that the de- 
fendant should not have been granted a new 
trial or that there is still something radically 
wrong with our pleading system. The case is a 
simple one and sounds like the old days of 
Meeson & Welsby: H sells to C some corporate 
stock on false representations; C sues H in as- 
sumpsit, adding two special counts in deceit; 
special count No. 1 does not allege it; the gen- 
eral issue is pleaded; the evidence is conflicting, 
and the jury finds a verdict for the plaintiff 
for $5,875. Now on certiorari the Supreme 
Court holds (properly of course) that the de- 
fendant’s knowledge was-essential in the action 
for deceit, but that since the trial court charged 
the jury to find for the plaintiff if the plaintiff 
“has made out his case as laid in his declaration, 
or any count thereof,” and since spécial count 
No. 1 was bad, and they may have found upon 
that count in favor of the plaintiff, he cannot 
keep his verdict. 


Now it is pretty plain that there is a botch 
here somewhere, either in the law or on the 
part of the defendant. We pass by the point 
that the defendant should have had the bad 
count struck out on demurrer. But. when the 
jury is about to retire, on a declaration with 
two such counts, one bad and the other good, it 
ought to be the defendant’s business to demand 
a verdict separately on each count. That would 
be simnle enough. If he had done it, the ver- 
dict would have disclosed whether the jury be- 
lieved that the second (and good) count was 
made out. For lack of such a demand by the 
defendant the verdict is obscure. That is his 
fault and he should not now be given a chance 
to try it all over again. He waived his right 
to object to the obscurity of the general ver- 
dict. He took a gamble on the result, and now 
the Supreme Court gives him the benefit of the 
gamble. 


If there is, however, no rule of procedure that 
would entitle him to call for a verdict on each 
count, then the fault is in the law—and a glar- 
ing fault. 


Whichever it be, here is a transaction had in 
1904, a suit toiling laboriously upward through 
circuit, appellate and supreme courts, and now. 
after six years, sent back to be started up 
again. This is the kind of legal result that 
makes the layman say: “Gammon!” to the law. 
We maintain either that the law which com- 
pelled this result is an inexcusable one or that 
the Supreme Court should not have let this de- 
fendant upset an obscure verdict, for which he 
had only himself to thank. A few extreme 
cases like this justify us in believing that there 
is something radically wrong somewhere.—J. H. 
Wigmore, in the Illinois Law Review. 


hs 
CENTRAL LAW JOURNAL. “deen 


Qs 








416 CENTRAL LAW JOURNAL. 


No. 23 








CORRESPONDENCE. 





REFORM OF THE FEDERAL EQUITY RULES. 
Topeka, Kan., Nov. 2, 1911. 
Editor Central Law Journal: 

I am very glad that you are taking so much 
interest in the subject of the revision of the 
Equity Rules. In anticipation of a conference 
of the Committee of the American Bar Associa- 
tion on Procedure Reform with the Committees 
of the Federal Circuit Courts of Appeals, I 
prepared suggestions of amendments to the 
rules in detail for consideration at the con- 
ference. As our Committee did not know of 
the change in the date of the conference and 
therefore did not attend, I afterward on the 
suggestion of Hon. Everett P. Wheeler, chair- 
man of the Committee, sent in my suggestions 
to Mr. Wm. J. Hughes, secretary of the Com- 
mittee of Justices, with a letter in which I 
summarized the purposes of the changes’ sug- 
gested as follows: 

“1. Do away with entries of appearance and 
rule days, because they merely cause delay; 
and have a definite answer day named in the 
original process, and definite notice of time, 
. Place and matter to be heard, where notice is 
required. 

“2. Tear out root and branch the intricacies 
and technicalities of equity pleading, and make 
the rules as simple as the English Rules now 
are. Let the plaintiff make his complaint, the 
defendant his answer, and the plaintiff reply 
to all new matter. 


Instead of an intricate and to most lawyers 
incomprehensible system of pleas, motions, de- 
murrers, answers and cross-bills, let the form 
of presenting a question be of very minor im- 
portance, insisting only on fair notice of the 
claim of each party and reasonable opportunity 
to meet it. 

“3. Allow the same relief on an answer that 
is now given on a Cross-bill. 

“4. Where a suit is wrongly labelled as on 
at law or on equity, let the proper changes 
be made by amendment, without the expense 
and delay incident to a new action. 

“5. Let all preliminary auestions of juris- 
diction, pleading and procedure be settled sum- 
marily by the judge, without reference to a 
master. 

“§. Allow legal and equitable claims to be 
heard in the same suit, preserving the consti- 
tutional right of trial by jury by separate trials 
of the legal and equitable issues where neces- 
Sary. 

“7, Abolish the use of pleadings as evidence 
in favor of the parties making them, but re- 
quire verified answers in the classes of cases 
in which bare denials and sham defences are 
usually interposed merely for delay. 

“8. Allow the testimony to be taken orally 
at the trial, where either party demands it. 

“9. Allow the parties to have the printing 
of records on appeal done under their own con- 
tracts with the printer, and to make abstracts. 

“Of the changes above suggested Nos. 4, 6 
and 8, were recommended in the report of the 
Committee to the Association at its last meet- 
ing, and the report was approved by the Asso- 
ciation. The manner of making the change 





however, was by Act of Congress, rather than 
by rule of Court, but I apprehend that there 
is no lack of power in the Court to regulate 
these matters of procedure by rules. 

“Suggestions Nos. 2, 3 and 7 were informally 
considered and agreed on at the last meeting 
of our Committee.” 

I have had no opportunity to get the criti- 
cisms of the members of the Committee on the 
specific amendments proposed, but Mr. Wheeler, 
chairman of the Committee writes me that he 
approves of all the outline of them as above 
given. In my detailed suggestions I have pro- 
posed the repeal of Rules 12, 17, 18, 19, 21, 23, 
24, 26, 27, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 
45, 52, 61, 66, 72, 74, and 90, and most of 67, 
and the substitution of new and radically dif- 
ferent rules in the places of Rules 12, 18, 24, 
26, 31, 32, 33, 34, 35, 45, 52, 61, 66, and 74. 

Of course the form of the amendment and 
new rules I have suggested can be greatly im- 
proved, and I have no doubt whatever that 
material improvement of the substance of them 
can and will be made, but I trust that the sub- 
stance of the changes as above outlined will 
meet general approbation from the Bar. 

Very truly yours, 
STEPHEN H. ALLEN. 

Topeka, Kan. 








BOOK REVIEWS. 


RACE DISTINCTIONS IN AMERICAN LAW. 

Prof. Gilbert Thomas Stephenson of Pendleton, 
N. C., has produced a very interesting volume, 
octavo size, under the above title, seeking there- 
in to show wherein the law has recognized dis- 
tinctions between negroes and whites in this 
eountry from 1865 to this ‘time, whether in 
Southern or Northern states. 


The collection is interesting, and to show how 
extensive this recognition is he recites that ir 
twenty-six states and territories intermarriage 
is prohibited between the white and other 
races, and in the twenty-four remaining there 
is no such prohibition, and generally, it is as- 
serted by the author in his saying that: “There 
is scarcely a state or territory in the Union 
where legislative or judicial records do not re- 
veal the actual existence of at least some race 
distinctions.” 

These distinctions pertain to a variety of 
things besides intermarriage. Thus, association 
of children in schools, accommodations in hotels, 
exclusion from theaters and even burial in ceme- 
teries, and separation on railway trains. 

The struggle in courts has been over the 
question of these distinctions being unconstitu- 
tional discriminations: or as within the compe- 
tency of legislation under police power. 

Prof. Stephenson’s work. is valuable for its ex- 
haustiveness in precedent and as serving to do 
away with friction in opinion on this subject on 
the score of one section charging another with 
oppression against a weaker race, and to show 
that, if distinctions are recognized all over the 
country, the phase of distinction in each 
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may be taken as an economic problem where it 
exists. 

The book is in one volume, written in attrac- 
tive style and comes from the publishing house 
of D. Appleton & Co., New York and London, 
1910. 


TOWNES’ ELEMENTARY LAW, 2nd ED. 

This work in one volume, by Prof. John C. 
Townes, LL. D., of the University of Texas, 
treats of Elementary Law in the United States. 
Thus distinguishing “elementary law,” we learn 
that it is not meant that elementary principles 
in their general aspect are to be treated, but 
“the fundamental principles which are embodied 
in and through our American govern- 
mental the foundations on which 
the whole fabric of American jurisprudence, 
government and law rests and their influence 
and manifestation in and through this fabric.” 

It seems, then, that the aim is to produce a 
treatise which shall present principles of law 
useful to the American in his habitat as a citi- 
zen of the United States. 

Pursuing this theory, the author treats in Part 


operate 
institutions, 


1 of political power; in Part II of the United 
States and the State Governments and their 
aelation to Each Other; in Part III of Laws 


Governing the Conduct of Persons; in Part IV 
of Procedure, and in Part V of the Application 
of General Rules to Criminal Tort and Contract 
Law. 

The chapters under these parts and their sub- 
division show an orderly arrangement and the 
text is clear and forceful, and it seems regret- 
table that with such excellent expression of 
propositions the author has not seen fit to cite 
authority, so as to make his book of even 
greater usefulness to the-practitioner. 

The book shows very careful preparation, and 
its study would be of great advantage to stu- 
dents, and its consultation by practitioners help- 
ful. 

The book, in a single volume, is bound in law 

typograpical excellence, and 
H. Flood & Co., Chicago, 1911. 


buckram, is of 
published by T. 








BOOKS RECEIVED. 


Federal Corporation Tax Law. A Treatise on 
the Federal Corporation Tax Law including 
therein A Complimentary on the Act Itself, an 
Appendix Containing the Text of the Act, All 
Rules and Regulations of the Treasury Depart- 
ment, relating in any way to the act; Text of 
all Laws relating to the Collection, Remission 
and Refund of Internal Revenue; Text Appli- 
cable to the Administration of the Federal Cor- 
Poration Tax Law, and Opinions of the Attorney 
General bearing upon the meaning of the act. 
By Thomas Gold Frost, LL. D., Ph. D. of the 
New York City Bar, Author of General Treatise 
on the Law of Guaranty Insurance, The Incor- 
poration and Organization of Corporations, ete. 
Price, $6.00. Albany, N. Y. Matthew Bender 
& Co. 


American Digest, Vol. 11. Key Number Series, 
1911. Annotated. Continuing without Omission 
or Duplication the Century Edition of the Amer- 
ican Digest, 1658 to 1896, and the- Decennial 
Edition, 1897 and 1906. A Digest of all current 





decisions of all the American Courts, as reported 
in the National Reporter System, the Official 
heports, and elsewhere, from February 1, 1911, 
to May 31, 1911. Prepared and Edited by the 
Editorial Staff of the American Digest System. 
St. Paul, Minn. West Publishing Company. Re- 
view will follow. 


A CORRECTION. 

We wish to acknowledge our failure to give 
proper credit for the item of Humor appearing 
in our issue of No. 20, Vol. 73. This was taken 
from the October issue of the Lawyer and 
Banker. 








HUMOR OF THE LAW. 


A Western lawyer not so long ago stormed a 
simple-minded jury with the following astound- 
ing peroration and gained a verdict: 

“You may bring the prisoner in guilty, and 
the hangman will do his duty, but will that 
excuse you? No! In that case each of you 
will be murderers! Who among you is pre- 
pared to have the brand of Cain marked upon 
his brow to-day?—you, freemen in this land of 
liberty and light. I pledge you my word not 
one of you has a bowie knife. Your pockets 
are odoriferous with the fumes of cigars and 
tobacco. You may smoke the tobacco of rec- 
titude in the pipe of a peaceful conscience, but 
hang my unfortunate client and the scaly alli- 
gators of remorse will gallop through the in- 
ternal principals of your animal viscera, until 
the spinal vertebrae of your anatomical con- 
struction will be converted into a gigantic 
railroad for the grim and gory goblins of de- 
spair.” 

But one learned contemporary, the Brief, in 
commenting on the above outburst, call atten- 
tion to the peroration of the Irish barrister be- 
fore a Justice of the Peace: 

“Hic Jacet! 

Nil admirandum, 

Nil desperandum, 

E pluribus unum, 

Quod erat demonstrandum— 

And you can’t do a thing to him!” 

And the justice didn’t. 


The following verdict was rendered in Cal- 
houn county, Illinois: 

“Kurners Verdict—We, the jurys, find the de- 
ceased deafl man kum to his deth from the hans 
of some unbeknown pursons, with an unlauful 
iron weeping—named a ax with a hickory han- 
del; which unlauful weeping wos used with 
deadly inant to kill the killed Ded Man. 

“P. S. We, the forsed and undercigned jurys, 


| hopefully believe that the Ded Man was be- 


headed by the Sed Ax.”—Green Bag. 


An old offender was recently introduced to 
a new county justice as “John Timmins, alias 
Jones, alias Smith.” “I'll try the two women 
first,” said the justice. “Bring in Alice Jones.” 
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1. Abandosment—Divesting Title.-—A title in 
fee cannot be divested by mere abandonmest, 
but title by naked possession can be divested 


by abandonment.—Northern Assur. Co. of Lon- 
don v. Stout, Cal., 117 Pac. 617. 


of Action.—A cause 
which survives to the personal repre- 


sentative is 


2. Assignments—Survival 


assignable, and can be enforced in 
the name of assignee.—Conaway vy. Co-opera- 
tive Home Builders, Wash., 117 Pac. 716. 

3. Attachment—Pleading.—The attachment, 
being a part of the pleading, need not be intro- 
duced in evidence on the trial of the attachment 
case Haag v. Rogers, Ga., 72 S. E. 46. 

4.— Registration of Bonds.—A court of eqni- 
ty held not to have power to change the regis- 
tration of bonds so as to permit them to be 
reached by attachment.—De Galard De Brassac 
v. Winans, Md., 80 Atl. 1071. 


5. Attorney and Client—Attorney as Witness. 
—Where in divorce the attorney of the wife is 
made co-respondent, it is against the ethics 
of the profession for him to act as both attor- 
ney and witness for the wife.—Wilson v. Wil- 
son, Neb., 132 N. W. 401. 

6. Bankruptey—Conveyance as_ Security.— 
Claimant, loaning money to a bankrupt to buy 
fixtures, taking a conveyance of the fixtures, 
and giving him a conditional bill of sale there- 
for, held ot to acquire title as against the 
trustee.—In re Fitzgerald, D. C., 188 Fed. 763. 

7. Jurisdiction.—A bankruptcy court held 
authorized to adjudge one a bankrupt who is 








beyond the territorial limits of the court.— 
Hills v. F. D. McKinniss Co., D. C., 188 Fed. 
1012. 








Assets.—The proceeding 
contemplated by the bankruptcy act of 1898 
held a proceeding in rem to impound all of 
the bankrupt’s nonexempt property for 
bution equitably among his creditors, and the 
act must be so construed as to produce uni- 
formity ‘of administration.—Hills v. F. D. Mce- 
Kinnis Co., D. C., 188 Fed. 1012. 

9. Trade Certificates.—Trade certificates, 
issued by a corporation, subsequently becoming 
a bankrupt, under Rev. St. Texas, 1895, art €53, 
held a debt provable under Bankr, Act, sec. 63, 
and not stock.—In re Spot Cash Hooper Co., D. 
Cc., 188 Fed. 861. 


8. Impounding 


distri- 





10. Bills and Notes—Attorney Fee.—A provi- 
sion in a promissory note for the payment of 10 
per cent as an attorney’s fee for collection 
thereof is not void as against public policy.— 
Howey v. Gessler, N. M., 117 Pac. 734. 


11. Payable After Maker’s Death.—That a 
negotiable note was made payable after the 
maker’s death would not of itself render it in- 
valid.—Harper v. Davis, Md., 80 Atl. 1012. 


12. Want of Consideration.—Recovery on 
a negotiable promissory note may be defeated 








by showing warit of consideration when sued 
upon by the payee.—Harper v. Davis, Md., 80 
Atl. 1012. 

3. Brokers—Mutual Promises. — Mutual 


promises of the parties to a contract between 
a broker and the owner of land held a sufficient 
consideration therefor.—Van Patten v. Taber, 
130 N. Y. Supp. 1055. 


14. Cancellation of Instruments—Equity.— 
Where the injury caused by a breach of con- 
tract is irreparable and damages are wholly 
inadequate, equity has power to decree a re- 
scission.—Dixie Cotton Packer Co. v. Bullock, 
Cc. C., 188 Fed. 921. 


15. Carrier of Goods—Demurrage.—Any de- 
parture by an interstate railroad company from 
the demurrage charges fixed by its filed and 
published schedules constitutes a misdemeanor 





under the Elkins act of February 19, 1903.— 
Lehigh Valley R. Co. v. United States, C. C,, 
A., 188 Fed. 879. 

16. -Misrepresentation by Shipper.—Where 


a shipper misrepresents the character of a pack- 
age for shipment or misleads the carrier as to 
its value, he can, in case of loss, recover only 
its apparent value according to the representa- 
tions made.—Adams Express Co. v. Green, Va. 
72 S. EB. 102. 

17. Tender of Charges.—Where_ carrier 
makes it clear that a tender of lawful charges 
would be refused, shipper held excused from 
producing actual money and offering it before 








treating carrier’s refusal to deliver as a con- 
version.—Georgia R. R. v Richards, Ga., 72 §. 
E. 48. 


18. Carrier of Passengers—Ejection. — The 
right of a passenger ejected from a railroad 
train in violation of his rights to recéver dam- 
ages therefor cannot be affected by any rule 
of the carrier prescribing the duties of its 
agents cr conductors.—Baltimore & O. R. Co. V. 
Thornton, C. C. A., 188 Fed. 868. 


19. Limiting Liability—Under the common 
law a carrier can limit liability for loss of bag- 
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gage only by express contract with the pas- 
senger or by his assent to a known regulation. 
—Hooker v. Boston & M. R. R., Mass., 95 N. E. 
945. 

20. Negligence per se.—It is not negligence 
as a matter of law for a passenger to be upon 
the platform of a moving train, or to attempt 
to alight from a slowly moving train.—Pierce v. 
Georgia R. & Banking Co., Ga., 72 S. E. 66. 





21. Champerty and Maintenance—Exception 
to Rule-—A deed held not champertous, though 
of land held adversely by a third person, where 
made to carry into effect a gift made prior to 
the adverse holding.—Abbott v. Perkinson, Ky., 
139 S. W. 745. 

22. Contempt—QJurisdiction.—The error in or- 
dering a commitment for contempt before the 
evidence is properly made of record does not 
oust jurisdiction over the person of the defen- 
dant or the subject-matter.—Seidlitz v. Ben- 
ham, Iowa, 132 N. W. 370. 


23. Contracts—Consideration.—-Waiver of a 


right to enforce a lien against a contractor for 
work done for a sub-contractor held sufficient 
consideration to support the contractor’s prom- 
ise to pay the amount due for the sub-contrac- 
tor.—McDonald v. General Const. Co. of Daven- 
port, Iowa, 132 N. W. 369. 

24..—Consideration.—An agreement to pay a 
wili contestant a sum which would be ,,right” 
or “satisfactory” for withdrawing an appeal 
held not so indefinite as to the amount to be 
paid as to make the contract unenforceable.— 
Silver v. Graves, Mass., 95 N. E. 948. 


or 


25.——Evidence.—A vote cf cancellation by 
the board of directors of a corporation of a 
contract held not conclusive of the contract 
being annulled with its consent.—John Hether- 
ington & Sons v. William Firth Co., Mass., 95 N. 
E. 961. 


26. Constitutional Law—License Taxes.—Li- 


cense taxes upon occupations are within the 

province of the Legislature, and their reason- 

ableness cannot be determined by the courts.— 

Hardin v. City of Radford, Va., 72 S. E. 101. 
27.—-Local 


Me 
sell 





Option Law.—One convicted of 
sg” intoxicants in violation of the local 
option law held not entitled to object that the 
title of the act referred only to “sales,’’ while 
a section thereof made it an offense “to give 


away,” etc., intoxicants.—Mitchell v. State, Md., 
80 Atl. 1020. 
28. Corporations—Action by Stockholders.— 


Where a stockholder has paid his liability for 
the debt of the corporation in proportion to the 
amount of his stock, he has no cause of action 





nst any other stockholder for the money so 
paid.—_ Gardiner v. Bank of Napa, Cal., 117 Pac. 
667. 

29.——-Federal Courts—The remedy of astock- 
holder having a right to compel a transfer of 
his stock held in equity when suit is brought 
in the United States Circuit Court.—Jessup v. 
Chicago & N. W. Ry. Co., C. C., 188 Fed. 931. 

30.- Majority Stockholders.—Action taken 
by majority stockholders or directors of a cor- 
poration, favorable to them and prejudicial to 
the minority, will not be sustained in equity.— 
Marks v. Merrill Paper Mfg. Co., C. C., 188 Fed. 
RAN 








31  Courts—Jurisdiction.—The federal court 
will not correct errors of the state probate 
court admitting to probate or rejecting a will. 
Higgins v. Eaton, C. C., 188 Fed. 938. 


32. Covenants—Enforceability.—All personal 
covenants are not enforceable in equity against 
the grantee of the covenantor.—Berryman v. 
Hotel Savoy Co., Cal., 117 Pac. 677. 


33. Criminal Law—Preliminary Trial.—A pre- 
ilminary examination before a committing mag- 
istrate is not a trial, and an order of commit- 
ment issued thereon is not a process issued on a 
final judgment.—Ex parte Beville, Okla., 117 Pac. 
725. 

34. Damages—Malicious Interference.—Be- 
sides actual damages to which one is entitled 
for malicious interference with his business, the 
jury may award exemplary damages.—Dunshee 
v. Standard Oil Co., Iowa, 132 N. W. 371. 

35. Death—Employers’ Liability Act.—The 
right of action for causing death, created by the 
employers’ liability act, must be determined by 
that act.—Fithian v. St. Louis & S. F. Ry. Co., 
C. C., 188 Fed. 842. 


36. Evidence of Survivorship.—The survi- 
vorship of one of two perishing in a wreck 
must be established by a preponderance of the 
evidence in a contest between the heirs of both 
decedents.—In re Loucks’ Estate, Cal., 117 Pac. 
673. 


37. Deeds—Bad Grammar.—As a rule, bad 


grammar will not vitiate a deed, where the 
meaning is clear.—-Johnson v. McCoy, Va., 72 8S. 
E. 123. 

38. Construction.—The court will examine 
the entire deed and construe it as a whole, to 
effectuate the intent of the parties.—In re Dix- 
Cc., 72 &. B. 71. 

39.—Surrounding Circumstances.—The  cir- 
cumstances surrounding the execution of a deed 
may be considered in determining the intent 
of the parties.—Johnson v. McCoy, Va., 72 S. E. 


123. 








on, N. 


10.—vValidity.—The law prescribes no age 
lintit beyond which one is incapacitated from 
executing a valid deed.—Howard v. Howard, 
Va., 72 S. EB. 133. 

41. Depositions—Manner of Return.—That an- 
swers to interrogatories are not physically at- 
tached to the interrogatories held not ground 
for exception, where they are sealed together 
in an envelope and returned to court, as requir- 
ed by Civ. Code 1910, sec. 5898.—Atlanta, B. & 
a. R. Co. v. Pope, Ga. 72 S. E. 63. 

42. Divoree—Temporary Alimony.—In divorce 
cases, wife held generally entitled to alimony 
pendente lite, except where she has sufficient 
property of her own.—Suydam v. Suydam, N. J., 
80 Atl. 1057. 

43. Ejectment—Burden of Proof.—Plaintiff in 
ejectment must recover, if at all, on the 
strength of his own title, and not on the weak- 
ness of defendant’s.—Marbury v. Jones, Va., 71 
S. E. 1124. 

44. Common Source of Title-—Where both 
parties in ejectment claim from a2 common 
source, plaintiff need not prove his title beyond 
the common grantor.—Johnson v. McCoy, Va., 
72, S. BE. 123. 














Jpaneiinttar EO 


LASS Se ee 








420 CENTRAL LAW JOURNAL. No. 23 








45. Eminent Domain—Public Necessity.—The 
fundamental right t6 condemn property in the 
first instance depends on public necessity, and 
such necessity is a sine qua non to its taking. 
—People ex rel. Hollock v. Purdy, 120 N. Y. 
Supp. 1077. 

46; Evidence—Expert Testimony.—A wit- 
ness skilled in the use of automobiles may tes- 
tify as to the distance in which such a machine 
may be stopped when going at different rates 
of speed.—Blado v. Draper, Neb., 132 N. W. 410. 

47. Disclaimer of Title-—While the fact 
that a grantor disclaimed title to certain land 
is admissible on the question of title, held it 
does not stop his grantee to claim to the true 
boundaries.—Whealton & Wishard, v. Doughty, 
Va., 72 S. E. 112. 

48. Handwriting.—A witness who has had 
occasion to note the handwriting in other an- 
cient documents may testify as to the authen-- 
ticity of the signature to an ancient document 
in controversy.—Nicholson y. Eureka Lumber 
Co., N. C., 72 S. E. 86. 

49. Res Gestae.—The time, place, and cir- 
cumstances under which a statement of a party 
sought to be introduced in evidence was made 
are always relevant, and may be shown as a 
part of the res gestae.—Baltimore & O. R. Co. 
v. Thornton, C. C. A., 188 Fed. 868. 














50. Execution—Payment by Volunteer.— Pay- 
ment of taxes against, and installments of pur- 
chase price on, property, by one not the owner 
or claiming to be the owner of the property, 
held a voluntary advancement, giving him no 
interest in the property, against the purchaser 
on execution against the owner.—Clifton v. 
Harrick, Cal., 117 Pac. 622. 

51. Executors and Administrators—Continu- 
ing Business.—An executor acted without au- 
thority in continuing testator’s business where 
all the legatees were infants, incapable of con- 
senting to its continuance.—Gilligan v. Daly, 
N. J., 80 Atl. 994. 


52. 





Defective Advertisement.—Irregularity 
in description of land in advertisement of ad- 
ministrator’s sale held not to entitle heirs to 
recover property from persons holding under 
the purchasers at the sale.—Merritt v. Jones, 
Ga., 71 S. E. 1092. 
53.——Powers.—Administrator of purchaser of 
land held not authorized to make contract with 
vendor rescinding the bond for title and an ac- 
companying contract for sale of timber to the 
vendor.—Jones v. Ragan, Ga., 71 S. E. 1098. 

54. ixtradition—Pleading.—A complaint in 
extradition for murder held sufficient to confer 
jurisdiction on a commissioner to issue war- 
rant of arrest without charging the substance 
of the offense.—Ex parte Dinehart, C. C., 188 
Fed. 858. 

55. MFraud—Misrepresentation in Sale.—A buy- 
er, agreeing to pay as part of the consideration 
all the debts of the sellers, held entitled to re- 
lief against. them for damages sustained 
through their misrepresentations as to the 
amount of their indebtedness.—Forbes _ v. 
Thorpe, Mass., 95 N. E. 955. 


56. Fraudulent Conveyances—Evidence.—One 
not having declared that she was holding 
money of her own on a voluntary trust for her 





daughter till she delivered it to the daughter, 
held, the daughter cannot hold it against the 
then existing creditors of the mother.—Clifton 
v. Herrick, Cal., 117 Pac. 622. 

Insolvency of Grantor.—A grantor’s in- 
solvency will not render a sale invalid, unless 
it was made to hinder, delay, and defraud his 
creditors.—Shoemaker v. Chapman Drug Co., 
Va, 172 S. E. 121. 

58. Preferential Payment.—In the absence 
of fraud, debtor held entitled to pay or secure 
one creditor to the exclusion of others, though 
all his property may be used in making the 
payment.—Wannemacher y. Merrill, N. D., 132 
N. W. 412. 

59. Frauds, Statute of—Oral Acceptance. — 
One whose offer in writing is orally accepted is 
bound, notwithstanding the statute of frauds.— 
John Hetherington & Sons v. William Firth Co., 
Mass., 95 N. E. 961. 

60.——Parol Contract.—Where amendment to 
petition did not affirmatively show that the 
transaction set forth was in parol, allowance of 
amendment over objection that it sought to 
vary by parol a contract required by the stat- 
ute of frauds to be in writing held not error.— 
Hawkins v. Studdard, Ga., 71 S. E. 1112. 

61. Guardian and- Ward—Parents’ Preference. 
—Other things being equal, the father’s wish as 
to who should be guardian of his minor child 
should control in appointing a guardian; the 
mother being dead.—Heard vy. Cottrell, Miss., 56 
So. 277. 

62. Habeas Corpus—Defects in Commitment. 
—Defects in order of commitment held not 
available in habeas corpus proceeding to per- 
son in custody under sentence and judgment.— 
Ex parte Harry, Okl., 117 Pac. 726. . 
Review of Proceedings.—The courts by 
means of habeas corpus inquire into the legality 
of the commitment of a magistrate and the 
question of probable cause.—Ex parte Beville, 
Okl., 117 Pac. 725. 

64. Highways—Automobiles.—An automobile 
owner must take notice that such machines are 
liable to scare horses along a highway, and 
keep a proper lookout to avoid injuries.—Gas- 
kins v. Hascock, N. C., 72 S. E. 80 
65. Husband and Wife—Allienation of Affec- 
tions.—Stranger in blood inducing wife to leave 
husband held to do so at his peril, subject to 
burden of showing good cause, good faith, and 
justification for his acts.—Luick v. Agends, N. 
D,. 132 N. W. 353. 

66.——Community Property.—Property requir- 
ed by either spouse during marriage, save by 
gift, device, or descent, belongs to the commu- 
nity estate, regardless of which spouse took 
the conveyance.—Mitchell v. Moses, Ga., 117 
Pac. 685. 

67. Indictment and Information—§!ection.— 
The solicitor need not elect upon which counts 
of the indictment he will stand until the evi- 
dence is in.-—State v. Davenport, N. C., 72 S. E. 7. 

68 Injunction—Status Quo.—Preliminary in- 
junctions are ordinarily granted to protect 
property rights by maintaining the status quo 
pending final hearing.—Board of Health of 
Pompton Lakes v. E. I. Du Pont de Nemours 
Powder Co., N. J., 80 Atl. 998. 

69.——Temporary Injunction.—An interlocu- 
tory injunction is a mere provisional remedy 
intended to preserve property in statu quo un- 
til a hearing can be had on the _ merits.— 
Carpenter v. Knollwood Cemetery, C. C., 188 
Fed. 856. 

70. Insurance—Fallen Building Cause.—In an 
action on a fire policy containing a “fallen 
building” clause in which defendant claimee 
that a part of the building fell from an earth- 
quake before the fire, evidence of the effect of 
the earthquake on other buildings held properly 
excluded.—Loomis v. Connecticut Fire Ins. Co., 
Cal., 117 Pac. 642. 
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71. Substantial Compliance.—An insured is 
only required to make a reasonable and sub- 
stantial compliance with the conditions of a 
fire policy.—North British & Mercantile Ins. 
Co. v. Nidiffer, Va., 72 N. E. 130. 





72. Warranties.—A life insurance company 





held entitled to defeat recovery if warranties as 
to the condition of insured’s health were made 
in bad faith, or were material to the risk, 
though made in good faith.—Mutual Life Ins. 
Co. v. Robinson, Md., 80 Atl. 1085. 


79 


73. Licenses—Agencies.—One transacting a 
business without required license cannot escape 
liability by showing that he acted merely as 
agent.—Hardin vy. City of Radford, Va., 72 S. E. 
101. 

74. Libel and Slander—Mental Suffering.—In 
an action for libel, it is not error to permit the 
plaintiff to testify as to his feelings on reading 
the libelous article; his mental suffering being 
an element of the damages recoverable.—Star 
Co. v. Madden, C. C. A., 188 S. E. 910. 


75.——Mitigation of Damages.—Failure of 
person libeled to request the newspaper to pub- 
lish a retraction held not proper to consider 
in mitigation of damages.—Coffman v. Spokane 
Chronicle Pub. Co., Wash., 117 Pac. 596. 
76. Life Estates—Reservation in Deed.—While 
a reservation in a deed to grantor’s daughter 
of a life interest in grantor and his wife was 
not a conveyance to the wife, the question of 
title to the rents between the death of grantor 
nd that of his wife concerned only their per- 
sonal representatives.—In re Dixon, N. C., 72 S 
i. 





Limitation of Actions—<Accrual of Action. 

Where a yendor in a bond for title breaches his 
bond by a resale of the property, the statute 
of limitations does not begin to run until the 
time of the resale.—Buck vy. Duvall, Ga., 72 S. 
E. 44. 

78.——Accrual of Action.—Where, by mutual 
mistake, land was purchased and sold as con- 
taining a greater number of acres than it did, 
limitations do not begin to run until the pur- 
chaser discovers the shortage.—Hall v. Gra- 
ham, Va., 72 S. E. 105. 

79.——Discovery of Fraud.—To maintain an 
action the gravamen of which was fraud, the 
burden was on plaintiff to show that the fraud 
was not discovered by him within three years. 
—Conaway v. Co-operative Home Builders, 
Wash., 117 Pac. 716. 

80. Malicious Prosecution—Probable Cause.— 
Possession of recently stolen property is evi- 
dence of probable cause, unless a reasonable 
explanation of such possession is given.—Las- 
ky v. Smith, Md., 80 Atl. 1010. 

81. Mandamus—Laches.—A delay of nearly 
four months after another was appointed to 
the municipal position held by petitioner be- 
fore applying for mandamus to be restored 
thereto held not to preclude relief.—Cooper v. 
Paris, 130 N. Y. Supp. 1043. 

82.—Ministerial Acts.—Mandamus will lie 
against a public board to compel its perform- 
ance of a ministerial act.—Atlantic Coast Line 
R. Co. v. Caughman, §S. C., 72 S. E. 18. 

83.—Necessary Parties—In a mandamus 
proceeding by a person holding a civil service 
position against the municipal civil service 
commission, held, that the mayor and the state 
civil service commission are not necessary par- 
ties —People ex rel. Halleran v. Creelman, 130 
N. Y. Supp. 1052. 

S84. Master and Servant—Assumption of Risk. 
—A servant’s assumption of the risks of his 
employment must be considered with reference 
to the employer’s primary duty to furnish rea- 
sonably' safe surroundings.—Broadway Coal 
Co. v. Southard, Ky., 139 S. W. 747. 

85.—_Contributory Negligence.—A _ servant 
by doing work the dangerous though custom- 
ary way, when having a safe way, held gufity 
of contributory negligence——Hunter v. D. W. 
Alderman & Sons Co., S. C., 71 S. E. 1082. 

&86.——General Law.—It is the rule in the 
federal courts that an employer is not lable 
for an injury to an employee occasioned by the 








negligence of another employee engaged in the 
same general undertaking, both performing du- 
ties tending to accomplish the same general 
purpose, although they may be in different de- 
partments.—Dayton Coal & Iron Co. v. Dodd, 
C. C. A., 188 Fed. 597. 


87. Imputable Negligence.—When plaintiff 
has suffered an injury from the negligent man- 
agement of a vehicle such as a boat, car, or car- 
riage, it is sufficient prima facie evidence that 
the negligence was imputable to the defendant 
to show that he was the owner of the vehicle. 
—Sutton y. Lyons, N. C., 72 S. E. 4. 


88. Inspection.—Employer held not bound 
to supervise every detail of labor, put work- 
man held required to use his own judgment as 
to manner of handling appliances properly pro- 
vided.—_ McGrath v. Thompson, Pa., 80 Atl. 1109. 

89. Respondent Superior.—The owner of a 
mine is not liable for the negligent acts of mine 
foreman committed in the discharge of the du- 
ties imposed by law in and about the work 
over which he exercised supervision.—Reeder v. 
Lehigh Valley Coal Co., Pa., 80 Atl. 1121. 

90. Safe Place-——The rule that a master 
must exercise ordinary care to furnish his ser- 
vant with a reasonably safe place to work has 
no application to a case in which a servant is 
engaged in making a dangerous place reason- 
ably safe for work.—Metallic Gold Mining Co. 
v. Watson, Colo., 117 Pac. 609. 

91.——Temporary Service.—Servant in gener- 
al employment of one person may be temporar- 
ily in the service of another as to a certain 
piece of work.—Forsha vy. Nebraska Moline Plow 
Co., Neb., 132 N. W. 384. 

92. Mechanics’ Liens—Construction.—The me- 
chanie’s lien law should be liberally construed 
to effectuate its purposes, though essential re- 
quirements thereof cannot be ignored.—Krauss 
v. Brunett, 130 N. Y. Supp. 1086. 

93. Mortgages—Registration.—A mortgage 
riven by a purchaser of land before the deliv- 
ery and registration of,s his deed held subject 
to a purchase-money mortgage given concur- 
rently with the registration of the deed..—Hin- 
ton v. Hicks, N. C., 71 S. E. 1086. 

94. Municipal Corporationo—Abutting Power. 
—The owner of a building, a bay window of 
which projected over the sidewalk. held liable 
for injury to a pedestrian who slipped on ice 
on the sidewalk, formed by "now on the win- 
dow melting and dripping onto the sidewalk.— 
Marston v. Phipps, Mass., 95 N. E. 954. 

$5,——-Attacking Ordinance.—The burden held 
to be on party attacking reasonableness of or- 
dinance because of extrinsic facts to prove such 
facts.—Atlantic Postal Telegraph-Cable Co. v. 
City of Savannah, Ga., 71 S. E. 1115. 

96. Barriers on H‘ghway.—A municipality 
is not required to put up barriers along a high- 
way, unless there is a dangerous place close to 
the highwayv.—Roth v. Highways Commission of 
Baltimore County, Md., 80 Atl. 1031. 

97. Navigable Waters—Boundary Between 
States.—State authority is not essential to the 
crossing of a navigable stream between two 
states by a pipe line, if authsrity to cross has 
been obtained from Congress,-—-tlubbard y. Fort, 
Cc. C., 188 Fed. 987. 

98. Negligence—Concurrent Negligence.—If 
the negligence of each party operates at the 
time of an accident to contribute to the injury, 
no recovery can be had.—Freeman v. Wilming- 
ton & P. Traction Co., Del., 80 Atl. 1001. 

99. Notice—Telephone Communication—To es- 
tablish notice by a telephone communication, 
the party relying upon such notice has the bur- 
den of establishing the identity of the person 
receiving the communication, and that it reach- 
ed the party sought to be charged.—Second 
Pool Coal Co. v. People’s Coal Co., C. C. A., 188 
Fed. 892. 

100. Nuisance—Information.—The Attorney 
General may file a bill or information to en- 
join a public nuisance dangerous to the public 
health.—Board of Health of Pompton Lakes v. 
E. I. Du Pont de Nemours Powder Co., N. J., 
80 Atl. 998. ' 
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101.- Partition—Tenancy in Common.—Tenants 
in common are entitled to an actual partition, 
if it can be made without injury to any of the 
areal tte v. Carrow, N. C., 72 S. E. 


102. Partnership—Report of Master.—Where 
the report of a master appointed to take and 
state a partnership accounting is confused and 
unintelligible, the matter of accounting will be 
referred again for a proper report.—Reid v. 
Freed, Miss., 56 So. 278. 


103.—Voluntary Association.—That a company 
engaged in cheese making was a_ voluntary 
association did not make its patrons members 
thereof and copartners.—Coolidge v. Taylor, Vt., 
80 Atl. 1038. 


104. Practice—Recommitting Report.—Plain- 
tiff, possessing, but through inadvertence fail- 
ing to offer, evidence supporting its claim, 
should move to recommit the report to the mas- 
ter, to whom the cause was referred.—Atlas 
Shoe Co. v. Bloom, Mass., 95 N. EB. 952. 

105. Principal and Agent—Proof of Agency.— 
Agency may be established by the testimony of 
the agent under oath.—Sutton vy. Lyons, N. C., 
72 S. E. 4. 

106. Principal and Surety—Contract of Sure- 
tyship.—aA contract of suretyship does not arise 
from a writing in which the signer merely ex- 
presses his willingness to stand security for 
another person, to whom credit is subsequently 
extended.—T. W. Teasley & Co. v. Ray, Ga., 72 
S. E. 43. 

107. Prohibition—Justice of Peace.—A justice 
of the peace, having no authority to set aside 
a judgment rendered by him, may be restrained 
from so doing by writ of prohibition.—Mills v. 
Bell, Ga., 71 S. E. 1120. 

108.——Want of Jurisdiction.—An application 
for a writ .of prohibition will not be denied on 
the ground that relator had a remedy by ap- 
peal, where the court of original instance was 
without jurisdiction.—State vy. Colbert, La., 56 
So. 273. 

109. Property—Presumption.—Long acquies- 
cence in any adverse claim of right is sufficient 
to authorize the jury to presume that the claim 
has a legal foundation.—Fuhrman v. Fuhrman, 
Md., 80 Atl. 1082. 

110. Quieting Title—-Parties.—In an action to 
quiet title brought by heirs-at-law of a testa- 
trix against her surviving husband in posses- 
sion of the property as tenant for life with 
remainder over, the remaindermen should be 
made parties and also the other heirs and the 
next o. kin of the testatrix.—Swindell v. Smaw, 
N. C., 72 8. EB. 1. 

111. Receivers—Ratifyine Sale.—Ratification 
of a receiver’s sale held properly refused where 
the purchaser could not obtain title at least 
without costly litigation.—Mullikin y. Platt, Md., 
80 Atl. 1023. 

112. Reference—Findings of Law.—Rulings of 
auditor on admission or rejection of evidence 
held rulings of law, which should be classified 
as findings of law, and not merely Stated in a 
brief of evidence.—Southern Pine Co. v. Dickey, 
Ga., 71 S. E. 1110. 

113. Reformation of Instruments—Mutual Mis- 
take.—Equity has jurisdiction to correct an 
agreement which by mutual mistake in the 
statement of its terms fails to effectuate the 
real intention of the parties.—Godwin v. Da 
Conturbia, Md., 80 Atl. 1016. 

114. Sales—Delivery.—Where chattels In the 
hands of a bailee are sold, delivery may be 
made either by order of the seller on the bailee 
or by an order of the buyer making the bailee 
the bailee of the buyer.—Beatty v. Parsons, 
Del., 80 Atl. 1063. 

115._——-Express 'Warranty.—Plaintiff in an 
action on an express warranty heid not bound 
to put in evidence of a warranty where it was 
not denied.—Davis v. Berkheimer, Iowa, 132 N. 
W. 377. 

116.——Failure of Consideration.—Though 
plea of total failure of consideration includes 
defense of partial failure, defendant held not 











entiu.ed to abatement on account of partial 
failure, unless he furnishes data to estimate 
the damage.—J. Crouch & Son v. Spooner, Ga., 
72 S. E. 61. 


117. Specific Performance—Delay.— Where the 
contract of a purchaser of land was to pay the 
balance of the price presently, he is not enti- 
tled to specific. performance of the contract on 
tender of the price 7% months later.—Hawkins 
v. Studdard, Ga., 71 S. E. 1112. 


118. Statutes—Punctuation.—While the punc- 
tuation of statutes will not be permitted to de- 
feat the obvious intent of the lawmakers, it 
will be given consideration when there isa claim 
that the meaning of the statute is doubtful.- 
Fithian v. St. Louis & S. F. Ry. Co., C. C., 188 
Fed. 842. 


119. Street Railroads—Obstruction of View. 
—Where the view of the street railroad crossing 
is obstructed, it imposes upon the railroad the 
reciprocal duty of using special precautions to 
avoid accident.—Roanoke Ry. & Electric Co. v. 
Carroll, Va., 72 S. E. 125. 


120. Telegraphs and Telephones.—Ordinary 
Care.—Telegraph Companies need only exercise 
that degree of care in delivering messages 
which one of ordinary prudence would use.— 
Barnes v. Postal Telegraph-Cable Co., N. C., 72 
Ss. E. 78. . 


121. Tender—Sufficiency of.—To constitute a 
valid and effectual tender, the party making it 
muSt allege that since-the refusal of acceptance 
he has always been ready to pay the same.—De 
Bruhl v. Hood, N. C., 72 S. E. 83. 

122. Torts—Joint-Tort Feasors.—The liability 
of one of several tort-feasors is not both joint 
and several, but is joint or several at the elec- 
tion of the plaintiff, and, if he has recovered a 
joint judgment, he is not entitled also to a sev- 
eral judgment against one of the same persons. 
—Revnolds v. New York Trust Co., C. C. A., 
188 Fed. 611. 

123. Trade-Marks and Trade Names—lInjunc- 
tion.—The court, in a suit based on the unlaw- 
ful use of a trade-mark, will grant a prelim- 
inarv injunction, unless defendant will give 
security to respond in damages.—Coane v. Net- 
ter, C. C., 188 Fed. 681. 

124..——Mimicry.—Envelopes printed by defen- 
dant. manufacturer of advertising specialties, 
similar to envelopes used by complainant for 
telegrams, held mimicry, rather than deceptive 
imitation.—Postal Telegranh-Cable Co. v. Liv- 
ermore & Knight Co., C. C., 188 Fed. 696. 

125. Vendor and Purechaser—Misrepresenta- 
tion.—A misrepresentation sufficient to avoida 
contract for the sale of land must relate to a 
material matter concerning which the vendee 
did not possess at hand the means of knowl- 
edge, and must be one on which he relied and 
was misled to his injury.—Vanderbilt v. Bishop, 
Cc. C., 188 Fed. $71. 

126. Waters and Water Courses—Obstructing 
Prain.—A lower proprietor may not unnecessar- 
ily obstruct natural drain, throwing the water 
on his neighbor’s farm.—Mapes v. Bolton, Neb., 
132 N. W., 386. 

27.——Prior Appropriation.—In Nevada the 
doctrine of riparian ownership as a foundation 
for rights to water has been abandoned; such 
rights being founded exclusively on prior ap- 
propriation.—Anderson Land & Stock Co. v. Mc- 
Connell, C. C., 188 Fed. 818. 

128. Wills—Burden of Proof.—While_ the 
burden of proof is on proponents on all issues 
as to the factum of the will, a charge of undue 
influence must be made out in the first instance 
by those who assert it—In re Klinzser’s Will, 
130 N. Y: Supp. 1059. 

129. Legacies.--A legacy given for ser- 
vices rendered a dvcedent by a legatee gratuit- 
ously is not entitled to priority over other lega- 
cies.—Harper v. Davis, Md., 80 Atl. 1012. 

130. Revocation of Legacy.—A legacy may 
be revoked by substituting another gift in its 
place, either by express words or by plain im- 
plication.—Higgins v. Eaton, C. C., 188 Fed. 
938. 
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